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ABSTRACT 

The extant Takeover Regulations are mired in ambiguity and indeterminacy with 

respect to the acquisition of control in a target company, has led to scholars debating on 

various, conflicting approaches to determine the meaning of the term „control‟. This 

paper argues for definitional clarity vis-à-vis „control‟ and the need to re-introduce the 

whitewash provisions in the Takeover Regulations, specifically in the backdrop of 

SEBI scrapping the idea of a Brightline Test. Part I provides contextual clarity to the 

paper, by tracing the history of the „control‟ regime in India. Part II goes on to highlight 

the response of the judiciary to the notion of control, one that has left the status of 

„control‟ shrouded in ambiguity. Part III then examines the problematic nature of the 

oft mooted „Brightline Test‟ for control, given the dynamism of „control‟. Part IV then 

proceeds to outline two possible suggestions in refining the process for determining 

acquisition of control under Regulations 2(e), 3 and 4 of the Takeover Regulations, 

2011. 
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I.INTRODUCTION 

At the heart of the takeover regulation in India lies the mandatory 

bid rule, or the responsibility cast upon the acquirer (gaining „control‟ over 

the target company through acquiring of a controlling stake, certain veto 

rights and so on) to make an „open offer‟ to the minority shareholders to 

purchase their minority stake.54 Tracing its origins to principles of „equal 

opportunity to shareholders‟55, the requirement to make an open offer on 

fulfilment of certain criterion seeks to safeguard the shareholders (who 

may later not be able to avail of preferable opportunities of exit) from 

possible infringement of their interests due to erratic behaviour on part of 

the acquirer.56 However, the Indian takeover scheme itself along with the 

thresholds which need to be satisfied in order to trigger an open offer 

have been subject to numerous changes, due to staggering developments 

in the corporate market, and due to the fluid nature of a concept as 

elusive as that of „control‟.57 

Upon acquisition of 25% stake in a listed company, the acquirer is 

required to make an open offer. In other words, the acquirer is mandated 

to make an offer (usually kept open for a month) to the existing 

shareholders to purchase an additional stake in the target company. 

Striving to provide an exit option to shareholders, an open offer seeks to 

                                                 
54 Edmund-Phillip Schuster, The Mandatory Bid Rule: Efficient, after all?, 76 Mod. Law 
Rev.3, 529, (2013). 
55 Dr. Ruth Luttmann, Changes of Corporate Control and Mandatory Bids, 12 Int. Rev. Of Law 
And Eco.,498 (1992). 
56 Id.  
57 Umakanth Varottil, Comparative Takeover Regulation and the Concept of Control, SJLS, 210 
(2015) [hereinafter Comparative Takeover Regulation]. 
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protect the shareholders from risks that may arise in the business, post-

acquisition and a change in management.58 

The fluidity of „control‟ is one that must be tackled by developing 

a broad framework, which the regulator and other stakeholders alike can 

draw upon to resolve the ambiguity on the acquisition of „control‟ in a 

target company. Although a case-by-case analysis of control is perhaps 

required, such a broader framework would enable transactions to take 

place with a greater degree of certainty amongst stakeholders. 

The latest attempt to streamline litigation and judicial response to 

„control‟ was the Securities Exchange Board of India‟s (hereinafter SEBI) 

proposal of a Brightline Test for determining acquisition of control.59 

Generally speaking, a Brightline Test or a brightline rule refers to „an 

objective rule that resolves a legal issue in a straightforward, predictable manner. A 

bright-line rule is easy to administer and produces certain, though, arguably, not always 

equitable results‟60 thereby ensuring certainty and consistency upon 

application. Applied in the control paradigm, a Brightline Test thus seeks 

to develop a framework devoid of ambiguity in determining control, 

through introduction of numerical thresholds. SEBI however dismissed 

the said proposal in early September this year, stating that a Brightline 

                                                 
58 Masoom Gupte, What is an open offer?, Business Standard (Sept 1, 2017), available at 
www.business-standard.com/article/pf/what-is-an-open-offer-111051000079_1.html. 
59 Securities and Exchange Board of India, Discussion Paper on “Brightline Tests for 
Acquisition of „Control‟ under SEBI Takeover Regulations”, SEBI, (Aug. 21, 2017), available at 
http://www.sebi.gov.in/cms/sebi_data/attachdocs/1457945258522.pdf. [hereinafter 
Discussion Paper]. 
60 Bright-line Rule, Legal Information Institute (Sept. 9, 2017), available at 
https://www.law.cornell.edu/wex/bright-line_rule. 
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Test could be „prone to misuse‟.61 One of the questions this paper seeks to 

answer is whether the SEBI was correct in dismissing the idea of a 

Brightline Test, one that would add a great degree of objectivity and 

consistency in the determination of control. The paper then ultimately 

charts out a course of action with regard to the acquisition of „control‟ in a 

target company. 

II.TRACING THE HISTORY OF „CONTROL‟ IN INDIA 

In the 1980s, the listing agreement between the stock exchanges 

and the listed companies stipulated the conditions precedent to the 

obligation of making a mandatory open offer.62 Thereafter, in 1994, the 

Substantial Acquisition of Shares and Takeover Regulations (hereinafter 

referred to as the 1994 Takeover Regulations) was promulgated by the 

SEBI.63 Due to various developments in the financial market and a large 

number of difficulties surfacing on application of these Regulations64, the 

                                                 
61 PTI, Acquisition of control: SEBI to continue with existing norms, Hindustan Times (Sept. 12, 
2017), available at https://www.hindustantimes.com/business-news/acquisition-of-
control-sebi-to-continue-with-existing-norms/story-5Y3XCm6qk48xkH8RjxzNGO. 
html. 
62 JAYATI SARKAR & SUBRATA SARKAR, CORPORATE GOVERNANCE IN INDIA, 423 
(2012). [hereinafter Sarkar] 
63 Nishith Desai Associates, Public M&As in India: Takeover Code Dissected, Nisith Desai 
Associates (September 1, 2017), available at http://www.nishithdesai.com/information/ 
navigation/navigation2/ma-lab/malab/article/public-mas-in-india-takeover-code-
dissected.html. 
64 Umakanth Varottil, The Nature of the Market for Corporate Control in India, SSRN, (Dec. 2, 
2017, 3:15 PM), available at http://ssrn.com/abstract=2698474 [hereinafter Corporate 
Control In India]. 
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Justice Bhagwati Committee was established to review the same.65 

Consequently, upon the suggestions of the Committee, the Substantial 

Acquisition of Shares and Takeover Regulations, 1997 was passed 

(hereinafter referred to as the 1997 Takeover Regulations).66 

The Bhagwati Committee, in its report noted that while control 

could be acquired through acquisition of a particular percentage of shares 

or voting rights, control could also project itself through the control 

exercised upon the board of directors of a company (de facto and de jure 

control).67 It however soon became apparent (following market volatility, 

inconsistent precedent and innumerable amendments) that the 1997 

Regulations would need to be reviewed.68 

Appointed in 2009 to review the 1997 Regulations, the Takeover 

Regulations Appointment Committee (hereinafter referred to as „TRAC‟), in 

its report emphasized that both de facto, as well as de jure control should 

necessitate the requirement to make an open offer.69 It was further stated 

that the question of control was neither a question of fact, or of fact and 

law together, but had to be decided on a case-by-case basis. Ultimately, 

the Committee pronounced that the acquisition of 25% of shares/voting 

rights would empower the acquirer to exercise de facto control and thus 

                                                 
65 Securities and Exchange Board of India, Justice P.N. Bhagwati Committee Report on 
Takeovers, SEBI, (Aug. 18, 2017, 5:26 PM), available at  http://www.sebi.gov.in/commrep 
ort/ bagawati-report.html. [hereinafter Bhagwati]. 
66 Sarkar, supra note 62 at 116. 
67 Bhagwati, supra note 65 at ¶ 6.2. 
68 Corporate Control In India, supra note 64 at 4. 
69 Bhagwati, supra note 65 at ¶ 6.2. 
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should entail obligations of an open offer.70 These recommendations were 

weaved in to the Substantial Acquisition of Shares and Takeover 

Regulations, 2011 (hereinafter referred to as Takeover Regulations) and 

consequently an amalgamation of objective and subjective approaches to 

control have been adopted by India. While, Regulation 3 of the Takeover 

Regulations imposes open offer requirement upon acquisition of 25% of 

voting rights71, Regulation 4,72 similar to Regulation 12 of the 1997 

Takeover Regulations73 focuses on open offer obligations with relation to 

the ability to exercise de facto control over the target company. 

Internationally, there is no consensus on the definition and tests 

for determining the acquisition of control. In the United Kingdom, 

Australia and Germany the change of control is deemed to be identical to 

the acquisition of voting rights in excess of a specific threshold, regardless 

of whether such rights bestow the holder with de facto control or not.74 

Other jurisdictions such as France and Canada define control as the 

capability to determine the composition of a majority of members of the 

Board of the company.75 Alternatively, these jurisdictions confer 'control' 

upon entities that exercise control over a majority of voting rights at the 

                                                 
70 Securities and Exchange Board of India, Report of the Takeover Regulations Advisory 
Committee Under the Chairmanship of Mr. C. Achuthan, SEBI, (Aug. 19, 2017), available 
at http://www.sebi.gov.in/commreport/tracreport.pdf. [hereinafter TRAC Report]. 
71 Securities and Exchange Board of India (Substantial Acquisition of Shares and 
Takeovers) Regulations, 2011, at 8, 10, pt. III § 4 (Sept. 23, 2011) [hereinafter SEBI 
Regulations 2011] 
72 SEBI Regulations 2011, at 10, pt. III § 4.  
73 Securities and Exchange Board of India (Substantial Acquisition of Shares and 
Takeovers) Regulations, 1997, at 36, pt. III § 4 (Sept. 23, 2011). 
74 Discussion Paper, supra note 59 at 4. 
75 Id. at 4. 
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general meetings of the concerned company.76 This divergence in the 

definition of control prompted the SEBI to promulgate the idea of a 

Brightline Test. 

III.JUDICIAL RESPONSE TO THE CONCEPT OF CONTROL: SHROUDED 

IN INCONSISTENCY 

While purchasing shares in a particular company, the investors, in 

order to protect their own interest may demand certain rights to veto 

decisions taken by the company. These rights may exist in the 

shareholders agreement, or the charter documents of the company being 

invested in. Regardless of the mode of granting of these veto rights, the 

problematic question often faced by the SEBI, Securities Appellate 

Tribunal (SAT) and the Courts is whether „negative control‟ conferred by 

these rights could amount to control within the meaning of Regulation 

2(1)(c) of the Takeover Regulations, 2011.77 

In Subhkam Ventures Pvt Ltd v. SEBI78, a case decided within the 

contours of the definition of „control‟ in the 1997 Takeover Regulations, 

the SEBI had ruled that the certain affirmative voting rights or veto rights 

granted to the acquirer by the shareholder agreement were sufficient to 

effect control over the target company. While the SEBI equated negative 

control with control, the Securities Appellate Tribunal (SAT) disagreed 

with the view expressed by the SEBI and stated that control was a 

                                                 
76 Id. at 4, 5. 
77 SHISHIR VAYTTADEN, SEBI‟S TAKEOVER REGULATIONS: BEING A COMMENTARY ON 

THE SEBI (SUBSTANTIAL ACQUISITION OF SHARES AND TAKEOVERS) REGULATIONS 

1997, 23 (2010). 
78 Subhkam Ventures Private Limited v. SEBI, (2010) SCC Online SAT 35. 
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„proactive and not a reactive power.‟79 According to the SAT, control could be 

characterized as positive control and did not include within its ambit veto 

rights that would amount to negative control. Thus, only if the acquirer 

had the power to force the target company to engage in certain actions, 

could it be said that the acquired had gained (positive) control over the 

target. 

 However, in the earlier case of Rhodia SA v. SEBI80, the SAT 

concluded that the acquirer had attained control over the target company 

owing to the fact that acquirer had veto rights over „major decisions on 

structural and strategic changes‟. Some of these rights related to dividends 

and other distributions, entry to or withdrawal from key markets, issuance 

of securities, major and strategic investment programs and so on. The 

order of the SAT, when read in harmony with the stated list of veto 

rights, exhibited that it was not imperative for the veto rights to be in 

relation to everyday functioning of the company.  

Later, in the Jet-Etihad case81, the SEBI held that the right 

conferred upon Etihad, viz., the right to appoint only two directors, out of 

twelve, was not adequate to constitute control since all crucial decisions 

would be subject to oversight by both Jet Airways as well as Etihad. 

Further, the position of power and superiority enjoyed by the Board of Jet 

Airways was untouched. Most importantly, Etihad did not possess crucial 

veto rights and thus it was not required to make a mandatory open offer. 

                                                 
79 Id at ¶ 6. 
80 Rhodia SA v. SEBI, (2001) SCC OnLine SAT 30. 
81 Jet Airways (India) Limited by Etihad v. SEBI, (2014) SCC OnLine SEBI 283. 



36            NLUJ Law Review                          [Vol. 5.1 
 

However, the judgment in this matter was based primarily on the specific 

facts of the case at hand, thus precluding the SEBI from inquiring into the 

jurisprudence of control and negative control. As a result, the controversy 

surrounding the question of control post the Subhkam Ventures82 order was 

not resolved by the SEBI ruling in the Jet-Etihad83 case either.  

Similarly, in the Kamat Hotels case84, the agreement between the 

acquirer, Clearwater Capital Partners and the target company, Kamat 

Hotels, provided to the acquirer, certain veto rights over corporate 

restructuring, policy making and decisions of the target company along 

with its share capital. Here, SEBI, in its interim order was of the opinion 

that these rights conferred upon the acquirer negative control, which 

could be equated with control and thus Clearwater was required to make 

an open offer in accordance with the Takeover Regulations, 2011. 

However, in its final order in March, 201785 the SEBI, seemingly softening 

its earlier rigid stance, and noted that „the scope of the covenants in general is to 

enable the noticees to exercise certain checks and controls on the existing management 

for the purpose of protecting their interest as investors rather than formulating policies to 

run the Target Company.‟86However, though SEBI ruled that the protective 

clauses, granting veto rights, in the agreement did not amount to 'control', 

a prudent approach must be adopted while reading this order, given that 

the ruling was extremely fact-centric. Further, a mere single statement, 

                                                 
82 supra note 78. 
83 supra note 81. 
84 In the matter of Kamat Hotels (India) Limited, WTM/GM/EFD/DRAIII/20/MAR/ 
2017. 
85 Id.at ¶ 21. 
86 Id at ¶ 21. 
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without elaborate reasoning (as was done in Subhkam) should not be taken 

as constituting a radical alteration of SEBI's earlier stance.87 

With the Supreme Court stating88 that the decision of the SAT in 

the Subhkam89 case would not be treated as precedent, the question on 

control in the Takeover Regulations, 2011 was once again shrouded in 

controversy and ambiguity.90The clash between the stand long held by the 

SEBI, that affirmative veto rights enjoyed by the acquirer would entitle it 

to control the company and the persuasive value created by the Subhkam 

judgment invalidating the existence of negative control has only 

exacerbated the controversy. 

The SEBI “Discussion Paper on Brightline Tests for Acquisition of 

„Control‟ under SEBI Takeover Regulations”91 seeking to put an end to this 

ongoing controversy was a welcome step in the takeover regime in India. 

It was thought that a Brightline Test, objective and clear, would assist the 

judiciary in developing a consistent response to litigation surrounding 

„control‟. The following part of this paper analyses the (in)efficiency of the 

                                                 
87 Umakanth Varottil, Has SEBI Altered its Position on the Question of Control?, 
INDIACORPLAW (Aug. 10, 2017), https://indiacorplaw.in/2017/04/has-sebi-altered-its-
position -on.html. 
88Securities and Exchange Board of India v. Subhkam Ventures Pvt. Ltd, Civil Appeal 
No. 3371 of 2010, MANU/SC/1587/2011, ¶ 4. [hereinafter SEBI v. Subhkam Ventures 
Pvt. Ltd.] 
89 Id. 
90Amudavalli Kannan et al, Interpretation of 'Control': An Uncontrolled Increase in Ambiguity?, 
NISHITH DESAI ASSOCIATES, (Aug. 30, 2017), www.nishithdesai. com/information/news 
-storage/news-details/article/interpretation-of-control-an-uncontrolled-increase-in-ambi 
guity.html. 
91 Discussion Paper, supra note 59. 
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Brightline Test, to understand the rationale behind SEBI‟s recent 

dismissal of the test.  

IV. A BRIGHTLINE TEST FOR CONTROL: A STATIC SOLUTION TO A 

DYNAMIC PROBLEM 

One of the options suggested by SEBI in its Discussion Paper on Control 

proposed to define „control‟ as:  

“(a) The right or entitlement to exercise at least 25% of voting rights of a 

company irrespective of whether such holdings give de facto control and/or  

(b) The right to appoint majority of the non-independent directors of a 

company.”92 

In order to fortify the argument of the need for a Brightline Test, 

the discussion paper later cites experiences of several jurisdictions, and 

finally deduces that majority of the jurisdictions have a de jure measure of 

control.93The discussion paper also refers to several laws in force in India 

and demonstrates how the understanding of „control‟ differs in each of 

these laws thereby leading to different conclusions and ambiguities 

thereto while looking at the same fact scenario, making the adoption of an 

objective standard contextually apposite. While the above approach to 

control may indeed bring a great degree of clarity through a significant 

reduction in the ambiguities involved in the assessment of whether 

                                                 
92 Id. at 8. 
93 Id. at 4. 
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control over the target has been acquired or not, it is not without its own 

grave shortcomings.  

In the first place, it is crucial to note that the threshold of 25% as 

proposed by the SEBI should not be seen as absolute figure, but should 

consider the pattern of shareholding in the Indian jurisdiction. The 

threshold should be rationally related to such pattern. Thus, in 

jurisdictions wherein there exists a dispersed shareholding, the 

corresponding quantitative trigger for „control‟ should be pegged at a low 

level, as opposed to the high numerical trigger in concentrated 

shareholdings.94 Thus, the 25% trigger proposed by the SEBI itself seems 

problematic since it may prove to be illogical and “counterintuitive” since 

shareholdings in India are largely concentrated.95 

The primary shortcoming of the 25% acquisition of voting rights 

in the Brightline Test for control lies in its own certainty.96This fixed 

numerical threshold would allow investors, assisted by their lawyers and 

bankers to evade the Brightline rule.97 Consequently, this would preclude 

them from making a mandatory open offer, thus damaging the interests of 

the minority shareholders who may seek a favourable exit opportunity to 

no avail.   

                                                 
94 Marco Ventoruzzo, Europe‟s Thirteenth Directive and U.S. Takeover Regulation: Regulatory 
Means and Political and Economic Ends, 41 Tex. Int‟l LJ 171, 197 (2006). 
95 Comparative Takeover Regulation, supra note 57 at 216. 
96 Id. at 216. 
97 Jeremy Grant, Tom Kirchmaier & Jodie A. Kirshner, Financial Tunneling and the 
Mandatory Bid Rule, 10 Eur Bus. Org. Law Rev. 233, 250 (2009). [hereinafter Grant, 
Kirchmaier & Kirshner] 
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The Brightline Test proposed in the Discussion Paper also 

disconnects the threshold required to launch a mandatory open offer 

from de facto control.98In other words, while the acquirer company may 

stay below the threshold to make an open offer, it may exercise de facto 

control owing to the shareholding structure of the target company or 

through derivative instruments. A Brightline Test ignores such realities of 

control, and in adopting an approach grounded in legal formalism often 

operates to the detriment of the minority shareholders. The underlying 

rationale of the threshold required to make an open offer, viz., the 

equality of opportunity to the minority shareholders would thus suffer 

irreparable damage due to such disconnection. Hence, a situation wherein 

an acquirer attains 24.9% of the voting rights in the target company (with 

no other similar shareholder), but still retains de facto control over the 

target company due to the pattern of shareholding of the target company 

cannot be disregarded.99In fact, economically it would be beneficial and 

prudent for the acquirer to stay below the open offer trigger, if he is in a 

position to exercise de facto control.100The acquirer would not be required 

to make a mandatory open offer since he is below the Brightline 

threshold, but yet could exercise a great degree of influence over the 

target company‟s management and policies. Once again, this requirement 

of a mandatory open offer would violate the basic aim of the Takeover 

Regulations (of furnishing an opportunity of exit to minority shareholders, 

                                                 
98 Discussion Paper, supra note 59 at 8. 
99 Prarthna Baranwal, SEBI's Bright Line Tests for 'Control'- An Analysis, 
LAKSHMIKUMARAN & SRIDHARAN ATTORNEYS (Sep. 1, 2017), http://www.lakshmisri.c 
om/News-and-Publications/Publications/articles/Corporate/sebi-bright-line-tests-for-c 
ontrol-an-analysis. 
100 Comparative Takeover Regulation, supra note 57 at 10-13. 
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in case of displeasure with the acquirer and his policies).101 With regard to 

a numerical Brightline Test, India could learn a lesson from the experience 

in the United Kingdom, wherein there is a noticeable trend of acquirers 

avoiding the open offer regulations by not only remaining under the 

Brightline trigger of 30%102 but also through the usage of investment 

instruments of a complex nature, or of dexterous structuring strategies; a 

feature also seen in other jurisdictions.103For instance, it would not be 

altogether unrealistic to envisage a situation where the acquirer invests in a 

percentage of shares, a shade below the open offer requirement and then 

through the adoption of positions in derivative instruments, use swaps 

and options to fulfil the deficit in percentage. An option vests in a party 

the right to purchase or sell the underlying asset on a particular point in 

time in the future at a decided price. A swap on the hand refers to the 

exchange of two financial instruments.104 Subsequently, the acquirer is also 

empowered to skirt disclosure requirements by discreetly obtaining 

positions (a position refers to a binding commitment to purchase or 

transfer a financial instrument. These positions may be long, or short105) 

                                                 
101 Nishith Desai Associates, Public M&As in India: Takeover Code Dissected, NISHITH 

DESAI ASSOCIATES (September 1, 2017), http://www.nishit hdesai.com/fileadmin/ 
userupload/pdfs /Ma%20Lab/Takeover%20Code%20Dissected.pdf. 
102 PAUL L. DAVIES, GOWER AND DAVIES‟ PRINCIPLES OF MODERN COMPANY LAW 
1061 (Sweet & Maxwell, 2012). 
103 Grant, Kirchmaier & Kirshner, supra note 97 at 238-47. 
104 Learn the basics of Future/Forward/Option contracts, Swaps, Moneycontrol, (Sept. 8, 2017), 
available at https://www.moneycontrol.com/news/business/stocks/-1727777. html. 
105 MEG POLLARD, SHERRY T. MILLS, WALTER T. HARRISON, PRINCIPLES OF 

ACCOUNTING 79 (Pearson, 1st ed. 2007). 
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and then launching a surprise voluntary offer on the target company's 

Board.106 

Further, the numerical Brightline proposed by the SEBI could also 

impede the interests of not only promoters, but also companies/firms 

managed professionally existing in sectors highly dependent on capital. In 

such capital-intensive segments of the market, the investors, although 

exceeding the threshold, would not desire to undertake the responsibilities 

associated with acquisition of control over a company.107 

With regard to the appointment of a majority of non-independent 

directors, the question of whether an acquirer would be deemed to be in 

„control‟ of the target company would turn on the usage of „and/or‟ in the 

Discussion Paper. If the „and‟ is employed, that could be circumvented by 

acquirers by staying below the 25% Brightline, but having the right to 

appoint a majority of non-independent directors by virtue of the 

shareholding structure of the target, or through covenants. On the other 

hand, if the „or‟ criteria is employed, using the „right to appoint‟ test solely, 

would take us back to the definition of control as already envisaged in 

Regulation 2(e), thus making it redundant. It could also result in a number 

of professional investors, like venture capital funds who wish to stay 

outside the net of „control‟ being caught in it. Thus, instead of introducing 

                                                 
106 Comparative Takeover Regulation, supra note 57 at 217. 
107 N. Sundaresha Subramanian, M&A lawyers see red in SEBI's control test, BUSINESS 

STANDARD, (Sept. 2, 2017), http://smartinvestor.business-standard.com/market/ Marke 
tnews-381460-MarketnewsdetMA_lawyers_see_red_in_Sebis_control_test.htm#.WpRfz 
WaB3q0. 



Summer, 2018]         The Concept of „Control‟ in the Takeover Regime             43 

 
objectivity, it would again be a subjective determination of whether or not 

the acquirer (here, the fund) actually exercises control over the company.   

The authors argue that the SEBI‟s proposal of fixing the 

Brightline for open offer obligations at 25% cannot possibly be enforced 

as a universal rule in every circumstance due to the complicated nature of 

facts which may arise in the future, and would not exclude the possibility 

of future uncertainties arising.108 The decoupling of the open offer trigger 

with de facto control endangers the underlying philosophy of the Takeover 

Regulations, that is, equality of opportunity to the minority. However, 

while it is undoubted that a greater degree of certainty would be infused in 

the Indian takeover regime, the opportunity cost of doing so is forsaking 

the exit rights of the minority stakeholders.  Coupled with the capability 

of the acquirers to evade the open offer obligation by staying below the 

prescribed threshold and so on, as seen abroad, the consequences of a 

Brightline Test are highly problematic. In a Brightline Test, equity is 

sacrificed at the altar of certainty and predictability.   

Thus it would seem that the SEBI averted a great corporate 

disaster by dismissing the notion of a Brightline Test. However, what is 

the way forward with regard to the concept of control in India? Is there 

any way to reduce the inconsistencies and ambiguities in determining 

whether control has been acquired or not? Can we refine the legal 

imagination of control in India? Or do we retain the extant notion? The 

authors believe that a subjective determination of control is imperative, 

                                                 
108 Id. 
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and an alternative to the existing model (following the dismissal of the 

Brightline Test) has been proposed in the section below pertaining to 

white wash provisions. 

V. ENGAGING WITH THE PROBLEMATICS OF „CONTROL‟: A POSSIBLE 

WAY FORWARD 

A.RESOLVING THE NEED FOR DEFINITIONAL CLARITY: 

HARMONIZING REGULATIONS 2(E), 3 & 4 

In proposing a Brightline Test, SEBI attempted to clear the 

definitional uncertainty.109At this point, the engagement with the 

Brightline Test is only on the basis of definitional ambiguity as opposed to 

the broader discussion on its viability that has already been done in the 

above section. The Discussion Paper proposed an „either/or‟ test wherein 

fulfilment of either criterion of breaching the threshold of 25% voting 

rights or possessing the right to appoint majority of independent directors 

would determine control over a company. This is particularly important as 

the „or‟ test would classify the breach of the numerical threshold as 

control keeping the subjectivities aside. However, the objective nature of 

the test discards the breadth of the definition of „control‟ that is inferred 

from the wholesome reading of Regulation 3 with Regulation 4110 and 2 

(e).  

                                                 
109 Discussion Paper, supra note 59 at 8. 
110 SEBI Regulations 2011, supra note 71, regulation 4 -„Irrespective of acquisition or 
holding of shares or voting rights in a target company, no acquirer shall acquire, directly 
or indirectly, control over such target company unless the acquirer makes a public 



Summer, 2018]         The Concept of „Control‟ in the Takeover Regime             45 

 
As defined by Regulation 2 (e), a person is said to be in control if 

(i) he has right to appoint majority of (non-independent) directors, or (ii) 

he controls the management or policy decisions. The Regulation further 

stipulates that this control could be acquired by agreements and need not 

necessarily be from the acquisition of shares. The Takeover Regulations 

makes it mandatory for the acquirer to make an open offer when it 

acquires 25% of the shares under Regulation 3.111 Notably, Regulation 3 

does not speak of control, and regardless of the fulfilment of condition (i) 

and (ii) under Regulation 3, it mandates an open offer. This is at best a 

general compliance with the mandatory bid rule for substantial acquisition 

of share that is taken to be at the heart of the Takeover Code. However, 

acquisition of substantial shares does not always mean gaining control. 

Regulation 4, adopting a similarly broad phraseology as the definition 

under Regulation 2 (e) mandates an open offer regardless of shareholding. 

However, the Brightline test discards this express distinction of an open 

offer prompted by acquisition of substantial shares and acquisition of 

control. Selectively reading Regulation 3 as „control‟ and leaving out the 

expansive definitions under the other two provisions is in clear discord 

with the scheme of the Takeover Regulations and betrays the express 

distinction laid by the framers itself between „substantial acquisition of shares 

                                                                                                                     
announcement of an open offer for acquiring shares of such target company in 
accordance with these regulations.‟ 
111 SEBI Regulations 2011, supra note 71, regulation 3(1) „No acquirer shall acquire shares 
or voting rights in a target company which taken together with shares or voting rights, if 
any, held by him and by persons acting in concert with him in such target company, 
entitle them to exercise twenty-five per cent or more of the voting rights in such target 
company unless the acquirer makes a public announcement of an open offer for 
acquiring shares of such target company in accordance with these regulations.‟ 
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or voting rights‟ and „acquisition of control‟. The Discussion Paper nevertheless 

recognizes this distinction and remarks, “in India, the Companies Act 

recognizes any holding in excess of 25% as the threshold at which special resolutions 

can be blocked. Further, the threshold for substantial acquisition under the Takeover 

Regulations is 25%. It would, thus, be appropriate that 25% may also be specified as 

the threshold level for trigger of control in Indian listed companies”.112 This patently 

flawed logic ignored the protective role and active role in control, and 

ostensibly discards the difference between and conflates substantial 

acquisition of shares with control to propose the Brightline test. This 

would result in absurd conclusions when the larger shareholder holds 

74% of total shares. The other shareholder would clearly have a decisive 

role to play in controlling the management or policy decisions while the 

owner of 26% of voting rights would not even be a joint owner.113 Can 

there be control of the company by two different persons at the same 

time? Who is to be held liable as the controller of the company in case of 

dispute and non-compliance? Gaining control is a higher threshold than 

merely acquiring substantial shares. Therefore, such acquisition of shares 

should not and possibly would not confer „control‟ upon the shareholder, 

despite breaching the limit that the Brightline Test lays down. By isolating 

the subjective nuances of the meaning of control and laying down a 

strictly objective Brightline Test, the discussion paper proposed a test that 

is inconsistent with the intention of the framers of the Takeover 

Regulations.    

                                                 
112 supra note 109. 
113 Vinod Kothari, Choosing between a blurred line and a bright line: SEBI proposes an objective test 
for “control”, INDIACORPLAW, (Sept. 3, 2017), https://indiacorplaw.in/2016/03/choosin 
g-between-blurred-line-and.html.  
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The proposal for the Brightline Test has been scrapped after 

extended consultations and the definition as provided under the Takeover 

Regulations is still being followed. Hence, the ambiguity that was 

perpetuated by the Supreme Court decision in Subhkam Ventures114(and a 

prudent reading of the later Kamat Hotels case)still persists. Now if SEBI 

decides to resolve the ambiguity surrounding the meaning of control, it 

should take into consideration the interplay between Regulation 3, 

Regulation 4 and the broader definition as provided under Regulation 2 

(e) of the Takeover Regulations, 2011.115 The presumption of control 

should not exist against the shareholder merely because the threshold 

provided under Regulation 3 is triggered. The idea of active/positive 

control is implicit within the definition of control under Regulation 2 (e) 

thereby only including such rights that require a proactive action on the 

part of the acquirer to constitute control. Therefore, merely breaching the 

threshold without holding any right to influence the management or 

policy decisions and holding only certain rights for protection of one‟s 

own interest should not confer control upon the acquiring shareholder. 

The trigger under Regulation 4116, which specifically applies in the case of 

control, should not be conflated with the general rule of an open offer by 

breaching the numerical threshold of 25% shareholding under Regulation 

3.117 Such an approach will help reap the benefits of a flexible approach of 

                                                 
114 SEBI v. Subhkam Ventures Pvt. Ltd., supra note 88. 
115 SEBI Regulations 2011, supra note 71, regulation 2(e)- „control includes the right to appoint 
majority of the directors or to control the management or policy decisions exercisable by a person or 
persons acting individually or in concert, directly or indirectly, including by virtue of their shareholding or 
management rights or shareholders agreements or voting agreements or in any other manner.‟ 
116  SEBI Regulations 2011, supra note 72. 
117 SEBI Regulations 2011, supra note 71. 
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a qualitative idea of control while significantly reducing uncertainty among 

the shareholders. 

B.RE-INTRODUCING THE WHITEWASH PROVISION? 

Often, major transactions may involve the acquisition of large 

amount of shares, usually not through the shares held by existing 

shareholders but through the issue of new shares, when the intention of 

the acquirer might not be to gain control. In such circumstances, the 

obligation to make an open offer could be waived through the approval of 

the existing shareholders. This exemption, referred to as a „whitewash‟ is 

based on the rationale of the primacy of shareholder‟s interest to decide 

whether to take the benefit of the exit opportunity provided or to 

consciously renounce it.118 

Whitewash, however is outside the purview of the Takeover 

Regulations, 2011. The provision to allow a whitewash existed in the 

erstwhile regime of the Takeover Regulations, 1997 under Regulation 12119 

wherein the rule of open offer could be dispensed with, if a „special 

resolution is passed by the general meeting‟.120 However the provision applied 

specifically to exempt triggering of mandatory open offer in case large 

number of shareholders acquiesced to such change. The TRAC 

committee viewed such a selective application of the provision only to 

situations wherein there was a change in control but not to situations of 

                                                 
118 TRAC Report, supra note 70 at ¶12.16. 
119 supra note 73.  
120 Id. 
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acquisition of substantial shares as an anomaly.121 After exploring several 

possibilities of retaining the provision of a whitewash in the new 

Takeover Regulation by internalizing international practices, the 

Committee concluded it would be wise to dismiss the thought on account 

of absence of „robust regulations on proxy solicitation‟.122 

Proxy solicitation is often considered to be problematic, as it is 

perceived to be a mode of stifling dissident shareholders by using 

company funds.123The large shareholding pattern by promoters in India is 

seen with suspicion as they allow the misuse of proxy solicitation. 

However, instead of looking at the possibility to encourage diversified 

shareholding, scrapping the whitewash mechanism altogether in order to 

wait for the Indian market to ripen124 is similar to misplaced notions of 

hoping that the problem would get solved automatically.  

Whitewash provisions are definitely not a novel idea. Jurisdictions 

like Singapore and UK already have incorporated whitewash provisions in 

their respective takeover regimes. However, these provisions cannot be 

blindly imported to India without customizing them to the ground 

realities here. For example, in Singapore, for the whitewash waiver to be 

valid, the requirement is an up vote by a simple majority.125 However, 

                                                 
121 TRAC Report, supra note 70 at ¶12.17. 
122 Id. at ¶12.19. 
123 SUBHASH CHANDRA DAS, CORPORATE GOVERNANCE IN INDIA: AN EVALUATION  
97 (Phi Learning, 2012).   
124 TRAC Report, supra note 70 at ¶12.21. 
125 The Singapore Code on Take-Overs and Mergers, 99 (June 23, 2018), available at 
http://www.mas.gov.sg/~/media/resource/sic/2015%20Code%20Amendment 
s%20Response%20Press%20Release/Annex%202.pdf.  
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since company shareholding in India is consolidated by promoters, usually 

members of the same family, and is not diffused, the minority 

shareholders are exposed to greater vulnerability if the requirement is 

merely a simple majority. Therefore, it is proposed that the threshold be 

increased. Further, keeping in mind that protection of the minority 

shareholders‟ interest is at the core of the Indian takeover regime, a figure 

as low as say, 10% minority shareholders could object to the waiver and 

place an application to SEBI to deny such waiver unless the minority 

shareholders‟ interests are paid attention. Such provisions to safeguard 

minority shareholders‟ interests when the majority attempts to bulldoze 

their way through are already in place in the Companies Act, 2013. For 

example, even when a special resolution is successfully passed in regards 

to variation of shareholder‟s rights under Section 48 of the Companies 

Act, 2013, 10% of the dissenting shareholders can apply to the Tribunal 

to have the variation cancelled. This approach strikes a balance between 

the autonomy enjoyed by the company in its affairs while keeping the 

minority interests safe. The provision from the UK Takeover Code to put 

forth an independent expert‟s opinion before the voting for waiver takes 

place could be transplanted to Indian law to reinforce the safety of 

shareholders by helping them make an informed decision.126 

The authors believe that the introduction of whitewash provisions 

could facilitate additional clarity on the contours of „control‟. Further, the 

shareholders would be empowered to differentiate between the triggering 

                                                 
126 The City Code on Takeovers and Mergers, F22 (June 23, 2018), available at http://ww 
w.thetakeoverpanel.org.uk/wpcontent/uploads/2008/11/code.pdf?v=8Jan2018. 



Summer, 2018]         The Concept of „Control‟ in the Takeover Regime             51 

 
of an open offer under Regulation 3 merely by breaching the cap of 25% 

shareholding and a change of „control‟ mandating an open offer under 

Regulation 4.The additional regulatory burden on the SEBI would also 

thereby be reduced through such clarity. Even in a scenario wherein 

„control‟ has changed hands, the mechanism would allow the shareholders 

to decide whether they would like to continue under the changed 

circumstances. This could also contribute towards the aversion of a 

chilling effect on transactions that are purely geared towards extending 

support in times of financial distress, and in scenarios where the 

investment is being provided by the party that has limited funds and 

cannot bear the onerous burden of acquiring additional shares in 

fulfilment of the obligation of an open offer. Therefore, a need to 

reintroduce whitewash provisions are manifest, of course, with additional 

policy measures to ensure that the provision is not misused to defeat the 

interests of minority shareholders. 

VI.CONCLUSION 

The lacunae present in the contemporary legal regime, owing to 

the dismissal of the proposed Brightline Test has sought to be addressed 

in this paper. This paper seeks to assist in the development of a broader 

framework that the SEBI should keep in mind while determining the 

acquisition of control on a (necessarily) case-by-case basis. This 

framework could achieve definitional clarity by harmonizing Regulations 

2(e), 3 and 4 of the Takeover Regulations, 2011 and re-introducing the 

whitewash provisions, present in the former (although in a different form) 
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Takeover Regulations 1997. Introducing a Brightline Test would require a 

selective reading of control and would ignore the textual interplay 

between Regulation 2 (e), 3 and 4 of the Takeover Regulations, 2011. 

Further, the regulators should consider reintroducing the whitewash 

provisions, which are consistent with the democratic principles that allow 

the shareholders to decide their fate and working of their organization. A 

rigid and objective standard of the Brightline would increase the scope of 

unwarranted interference in the internal working of the organization and 

subvert the idea of shareholder primacy. However, the measures proposed 

above are by no means exhaustive and must be supplemented by 

additional policy measures to ensure a robust takeover regime in India, 

conducive to acquisitions. Control, by its very nature is a dynamic 

concept, and an objective test would not suffice therein. Only by 

developing a broader framework of principles, can consistency and clarity 

emerge in the interaction of the regulator and the stakeholders with the 

Takeover Regulations. 

 


